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Within three weeks after the reappointment of Mr. Justice Van 
Syckel to the Supreme court Bench for the eighth consecutive term, the 
Bar of the state was startled by the announcement that he had presented 
his resignation to the Governor on account of his ill health. To many 
of his friends the announcement is not a surprise, as it is now stated that, 
while he had a desire to be reappointed, he had no idea of serving through 
his eighth term. ‘The Journal recently said what it thought in reference 
to Mr. Justice Van Syckel, and can only repeat that everybody will regret 
his enforced retirement from the Bench. He has adorned the judiciary 
of New Jersey, and his name will be honored in New Jersey ainals as 
long as the judges of our courts may be remembered. 


The financing of large corneeaiininn in a manner to startle the 


community with their colessality were, we thought, almost peculiarly 
the output of American genius. In fact the developments of the past 
few months concerning the United States Shipbuilding Company 
were generally supposed to have out-Heroded Herod in their effect 
upon the public mind and upon many private investors. but we are 
not sure that even the shipbuilding steal can hold a candle to the 
financial inflations which have just been closed in England with the 
death of Mr. Whitaker Wright. Wright could launch a_ ten-million- 
dollar corporation by simply filling the directorate with peers and other 
eminent personages, and could go on in the establishment of corpora- 
tion after corporation when his real capital was only a tithe of what 
he drew out of others. He put out his £2,000,000 London and Globe 
corporation with a prospectus which stated he had 67,650 shares, and 
when the wind-up came it was discovered that he had owned only 2 500, 
False prospectuses and fraudulent balance sheets did the rest. When 
an investigation finally brought out the fact that he had never possessed 
altogether a working capital in excess of £2,000,000, and that of the 
assets of his companies $111,000,000 were fictitious, everybody marveled 
how, through manipulation, he could have paid out as dividends in four 
years, in his various corporations, $25,000,000, from practically no 
earnings. The conviction of Wright and his sentence to seven years’ 
penal servitude, though the sentence was not carried into effect because 
of his suicide, could not have atoned for the immense damage he did 
to sound financial enterprises in England, nor overturn the disastrous 
effect by which thirty-two members of the Stock Exchange, including 
twenty firms, went to the wall. On the whole, however, his conviction 
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and sentence proved that British law is more rigorous and is more 
rigorously enforced than offenses against corporation and criminal law 
in many of our states. If we had better laws and should enforce them 
better, on the subject of making false statements, and in the floating 
of wild-cat securities, it would redound more to the credit and honor 
of our system of corporation jurisprudence. An eminent New York 
corporation lawyer recently said: “If the rules of law that were applied 
to Wright were to be enforced here there would be far greater safety 
for investors, but some men prominent in this community would feel 


very uncomfortable.” How true this is! 


In a recent number of the “Law Journal’ of St. Louis there is an 
excellent note on the subject of the liability of an executive official for 
the negligence of his appointees. ‘That able legal periodical well says: 
“In the madness of bitter regret over this unfortunate affair the people 
of Chicago have allowed themselves to be led into the commission of 
acts which would be ridiculous if they were not so serious. ‘The instance 
which we have in mind, at this writing, is the verdict of the coroner’s 
jury accusing Carter H. Harrison, mayor of Chicago, of responsibility 
for the disaster because of the negligence of two of his appointees, the 
fire chief and the building commissioner, and ordering that he be held 
to await the action of the grand jury or ‘until discharged by due process 
of law.’ On the strength of this verdict Mayor Harrison was arrested 
and at once gave bond, but on the advice of counsel he decided to 
nullify the bond and gave himself into custody, in order to sue out a writ 
of habeas corpus. In the proceedings before Judge Tuthill, by whom 
the case was immediately heard, the corporation counsel, in a statement 
setting forth the mayor’s position, declared the chief executive of the 
city might not legally be held for alleged failure of subordinates to 
perform their duties. The attorney insisted that final disposition of 
the mayar’s case, in the regular routine of court proceedings, might be 
delayed from time to time, covering a protracted period; in the interim 
the situation would bring embarrassment to the city. It was to avoid 
the latter situation, the attorney declared, the writ was sued out. 
Judge Tuthill, in granting the writ, handed down an opinion, from 
which we extract the following pertinent statement: ‘I find that there 
were gross violations not only of the city ordinances, but of common 
rules of safety that anybody, without any expert knowledge, would 
have said were absolutely essential at the Iroquois. But how the 
mayor, who is simply at the head of the city government, could be held 
responsible for any misconduct on his part, in view of this evidence, 
[ cannot conceive. It seems to me it would have been just as reason- 
able to say that, because an insane asylum was burned, the governor 
could be held over by a coroner’s jury for being a party, a criminal 
party, to such loss of life, and held over criminally to a grand jury 
because, forsooth, an insane asylum under the charge of one of his 
appointees, the warden, had been burned.’ As to the liability, civil 
or criminal, of the mayor of a city for the negligent or criminal act 
of his appointees the reports furnish no precedent whatever to show 
the existence of any such responsibility. Indeed, all authorities which 
have touched upon points within the near radius of this question seem 
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to deny that the relation of master and servant, necessary to impute 
such a liability, exists between a public official and his appointee. Thus, 
General Booth, of the Salvation Army, was held not responsible for the 
neglect of one of his appointees. London Omnibus Co. v. Booth, 63 L. 
J. Q. B. 244. So also it has been held that the relation of master and 
servant does not exist between a Catholic bishop and the priest of the 
parish whom he appoints. Stack v. O’Hara, 2 Pa. Co, Ct. 348. It 
would seem that, on reason and principle, it could hardly be said that the 
relation of master and servant existed between the mayor of a city and 
his appointees. The mayor in making his appointments does not act 
for himself but as agent for his master, the city, and the latter and not 
the former sustains the relation of master to all of its employees. The 
mayor stands more in the nature of a fellow servant to his own ap- 
pointees, and parties injured by the negligence of either must look to 
the municipality as the master of both. ‘The proposition attempted to 
be sustained by the coroner’s jury is similar to the case of a merchant 
who appoints A to engage servants for him. Is A liable for the negli- 
gence, criminal or otherwise, of such servants? Is not rather the mer- 
chant their common master? But in this case it was said to be the duty 
of the mayor to see that his appointees did their work properly, or 
further than that, that he himself was under obligation to see that all 
the ordinances of the city were enforced. Here we have a more diffi- 
cult question. We have, also, however, a very strong precedent—one 
which goes further than the proposition before us. In the case of Slater 
v. Wood, 22 N. Y. Sup. Ct. (9 Bosw.) 15, it appeared that the mayor of 
New York City, claiming, but without authority, to be at the head of 
the police of the city and having under his control a larger body of men 
organized for that purpose and known as the ‘municipal police,’ was 
informed that the metropolitan police, which was then the legal police 
force of the city, but whom the mayor directly antagonized, were about 
to eject the street commissioner of the city from his office without pro- 
cess of law. The mayor accordingly called together the municipal 
police, and while they were guarding the building, a coroner, having a 
proper legal warrant for the arrest of the mayor, came to the city hall 
to execute it, accompanied by a number of the metropolitan police, of 
which plaintiff was one. Their attempt to enter for the purpose of 
arresting the mayor was resisted by the municipal police, and in the 
fray the “plaintiff was injured. ‘The court held, through Bosworth, Chief 
Justice, who wrote the opinion, that if such assembly was not an unlawful 
one, the mayor was not liabie in a civil action for wrongs done by the 
individual members of it; having no connection with the object for which 
it was convened, to which he was in no way privy, and of the purpose 
to commit which he was in no way privy. Another New York decision, 
however, by the Supreme court of that state has held that the mayor 
of a city is liable for failure to enforce a city ordinance requiring prop- 
erty owners to keep snow and ice off the sidewalk. Piercy v. Averill, 37 
Hun. 360. This ridiculous decision is condemned in sufficiently strong 
terins in the dissenting opinion, and therefore needs no comment from 
us. It might probably, however, give some aid or comfort to the 
enemies of the mayor of Chicago, in the proceedings arising out of the 
unfortunate occurrence to which we have already alluded.” 
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We find in the “Columbia Law Review” for February a useful note 
on the subject of questioning a witness as to his belief in a Supreme 
Being. It says that the Court of Appeals’ decision that a witness cannot 
be questioned as to his belief in a Supreme Being who will punish false 
swearing, overruling an earlier case (Stanbro v. Hopkins, 1858, 28 Barb. 
266), has removed in New York the last trace of the old common law 
rule that atheists and persons not Christians could not testify (Brink v. 
Stratton, 1903, 68 N. E. 148). It was urged in the later case that 
although a witness cannot be excluded from testifying by reason of 
being an infidel, he may be interrogated as to his belief, and his infidelity 
be considered by the jury on the question of credibility. But the court 
held that the provision in the New York constitution ‘““And no person 
shall be rendered incompetent to be a witness on account of his opinions 
on matters of religious belief,” prevents not only the exclusion of a wit- 
ness, but also any interrogation as to his religious belief (Const. 1846, 
Art. 1, Sec. 3). According to Coke, in his day persons who were not 
Christians had no standing in the English courts (7 Coke, 17b), though 
his statement has been much disputed. The theory of the common law 
was that there could be no guaranty of truthfulness without an oath 
which was a solemn appeal to the Creator that the truth only should be 
witnessed; therefore no one was competent to take it who had not a 
religious sense of accountability to a Supreme Being who would punish 
him if he swore falsely. In 1744 it was held that the testimony of wit- 
nesses not Christians was competent provided they: believed in a God 
and future rewards and punishments; but the testimony of atheists was 
still considered inadmissible. Willes, C. J., said: “I am clearly of the 
opinion that if the witnesses do not believe in a God or future rewards 
and punishments, they ought not to be admitted as witnesses’ (Omy- 
chund v. Barker, 1 Atk. 45). The point next debated was whether it 
was necessary for the witness to believe in a future state of existence or 
whether a mere belief in his accountability to a Supreme Being was 
sufficient. It finally became established in England and America that 
belief in a future life was unnecessary (Greenleaf [vid., 16th Ed., Sec. 
369, note). Some of the cases held such belief went to the question of 
credibility. In Blair & Elulton v. Seaver (1856, 26 Pa. St. 277) the court 
said: “Whether the punishment will be temporary or eternal, inflicted 
in this world or that to come, is immaterial upon the question of com- 
petency. It is for the jury to say whether the credibility of the witness 
is affected by his belief in the extent of the penalty to be incurred by 
false swearing, or his want of belief in the Christian religion.”” Accord, 
Hunscom v. Hunscom (1818, 15 Mass, 184). To-day constitutional pro- 
visions similar to the New York provision are general. The principal 
case brings to a fitting conclusion the gradual development from the 
narrow, common-law rule laid down by Coke. It is, however, opposed 
by some cases. In State v. Elliott (1877, 45 Iowa 486) it was held com- 
petent to prove, as affecting the credibility of one whose dying declara- 
tions were introduced, that he believed in no God or future conscious 
existence. (See also Free v. Buckingham, 1879, 59 N. H. 225; Searcy 
v. Miller, 1881, 57 lowa 613). Perry’s case (1846, 3 Grat. 632) and Bush 
v. Commonwealth (1882, 80 Ky, 244), cited by the court in the prin- 
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cipal case as supporting its decision, decided only that under the con- 
stitutions of Virginia and Kentucky religious belief was not a ground 
of incompetency. The question of credibility did not arise. 





There is a singular concurrence of opinion among the members of 
the Bench and Bar of Illinois regarding the propriety of equal suffrage; 
that is to say, of allowing women as well as men to exercise the right 
of suffrage in all public matters. We can hardly suppose it can be 
charged that those who sent out letters to judges and lawyers in that 
state deliberately picked out the men whom they knew would favor that 
side of the question, and so we must believe that there is a tremendous 
preponderance of sentiment there in favor of woman suffrage. The 
letters to which we refer were sent out by Mrs. Catherine W. McCul- 
lough, of the Chicago Bar. How many were mailed we do not know, 
and it may be that the responses were only received, in the main, from 
the favorable parties. Be that as it may, Mrs. McCullough has printed 
in a booklet of fifty-two pages one hundred and ninety-two responses 
to her letters. Of these one hundred and seventy-five favor woman 
suffrage and only seventeen file dissenting opinions. Such a result as 
this could not possibly be obtained in New Jersey, and whether it argues 
that this state is more sensible and more practical, or more unsensible 
and less practical, than the great state of Illinois, we leave it for our 
readers to decide. 

Booker T. Washington never wrote a better nor braver letter than 
when he put this out in the “Birmingham Age-Herald” a week or two 
ago. It rings like a clarion call. No American can read it without blush- 
ing for his country: “Within the last fortnight three members of my 
race have been burned at the stake; of these one was a woman. Not 
one of the three was charged with any crime even remotely connected 
with the abuse of a white woman. In every case murder was the sole 
accusation. All of these burnings took place in broad daylight, and 
two of them occurred on Sunday afternoon, in sight of a Christian church. 
In the midst of the nation’s busy and prosperous life, few, I fear, take 
time to consider whither these brutal and inhuman practices are leading. 
The custom of burning human beings has become so common as scarcely 
to excite interest or attract unusual attention. I have always been 
among those who condemn in the strongest terms crimes of whatsoever 
character committed by members of my race, and I condemn them now 
with equal severity; but I maintain that the only protection of our civili- 
zation is a fair and calm trial of all people charged with crime, and in 
their legal punishment, if proved guilty. There is no shadow of excuse 
for deviation from legal methods in the cases of individuals accused of 
murder. The laws are, as a rule, made by the white people, and their 
execution is by the hands of the white people; so that there is little prob- 
ability of any guilty colored man escaping. These burnings without 
trial are in the deepest sense unjust to my race. But it is not this injus- 
tice alone which stirs my heart. These barbarous scenes, followed, as 
they are, by the publication of the shocking details, are more disgraceful . 
and degrading to the people who inflict the punishment than to those 
who receive it. If the law is disregarded when a negro is concerned, 
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it will soon be disregarded when a white man is concerned, and, besides, 
the rule of the mob destroys the friendly relations which should exist 
between the races, and injures and interferes with the material pros- 
perity of the communities concerned. Worst of all, these outrages take 
place in communities where there are Christian churches; in the midst 
of people who have their Sunday schools, their Christian Endeavor Soci- 
eties and Young Men’s Christian Associations; where collections are 
taken up for sending missionaries to Africa and China and the rest of 
the so-called heathen world. Is it not possible for pulpit and press to 
speak out against these burnings in a manner that shall arouse a public 
sentiment that will compel the mob to cease insulting our courts, our 
governors and our legal authority; to cease bringing shame and ridicule 
upon our Christian civilization?” 





THE NEXT STEP IN THE HVOLUTION OF PUNISHMENTS. 


‘*T shall ask for the abolition of the penalty of death until I have the infallibility of human judg- 
ment demonstrated to me.'’— Marquis de Lajayette. 

It is not easy for the man who regards capital punishment as 
unjust and inexpedient to get a candid hearing. Prejudice and passion, 
the cuttle-fish that darken the waters, are not difficult to arouse. What 
is most needed is fairness. The condition precedent to an intelligent 
discussion and decision is a concession on the part of those who oppose 
the abolishment of death as a punishment for crime. They must con- 
cede to those who urge the reform just as much intelligence and public 
virtue, just as much reverence for law and order, just as much desire to 
find and do the right as they themselves lay claim to. They will in time 
learn everywhere, as they have already learned in many localities, that 
the friends of the reform appeal not to maudlin sentimentalism, but to 
justice and reason. 

The question, has society, through its agents, the right to take 
human life, is fundamental. It stands at the threshold of the subject. 
“The right to take human life,” says Dr. Rush, “is the sole prerogative 
of Him who gave it. Human laws, therefore, are in rebellion against 
this prerogative when they transfer it to human hands.” The strongest 
position is based on an analogy, not fictitious but real, between the 
individual and society. The right to do what is necessary for protection, 
for self-defense, is admittedly inherent in both. When the citizen steps 
over this line to become the aggressor, he is beyond his legal and moral 
right, and the taint of crime attaches to him. When the state commits 
the same transgression, is it not liable to the same indictment? 

Suppose a case: Stone is violently assaulted by Williams. His 
person being in danger, Stone in the proper defense of it, knocks his 
assailant senseless. So far he has only exercised a natural right and is 
blameless. But now, raising his weapon, he brains his helpless antag- 
onist. He is a murderer. 

Behold the parallel! Society is assailed—a crime is committed. 
The assailant is caught, bound hand and foot, rendered incapable of doing 
further harm. Society has exercised the right of self-defense and impris- 
oned the criminal. Then, not in hot blood, but deliberately, the clearly 
drawn line which we call the right of self-protection is overstepped and 
the prisoner is killed. Society imitates its enemy. How can the con- 
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clusion be resisted that when it has done so it is in the province of 
crime, guilty of murder? How can any but a fanatical stickler for the 
superseded lex talionis fail to see that a wrong is done? 

The agitation for the abolishment of capital punishment is no new 
movement. Since the day when the eloquent voice of Cicero rang out 
in the Roman forum, denouncing the existence of the death punishment 
as “disgraceful to a freeman and a Roman citizen,” there has been a 
daily growing army of devoted men and women who have labored for its 
abolishment. In the rol! of great leaders, living and dead, who have 
striven for this cause, are found the names of such men as Lord 
srougham, Lafayette, John Bright, Benjamin Franklin, Horace Greeley, 
John D. Long and Thomas B. Reed. 

The substitution of life imprisonment for capital punishment has 
been made in Maine, Michigan, Rhode Island, Wisconsin, Colorado and 
in a number of European and South American states. Consequently, 
what was an experiment and a theory is now a demonstrated fact. The 
evidence in regard to the success of the change wherever the substitu- 
tion has been given a fair trial is simply overwhelming. Every person 
who is interested in this very important phase of a great question should 
read the report of Hon, N. M. Curtis to the Fifty-fourth Congress. The 
statistics contained in the document are full, accurate and official. They 
clearly demonstrate that practically everywhere that the change has 
been made, it has been with the most perfect safety and the greatest 
advantage. Nowhere has there been any increase in the murders since 
the abolition of the death penalty; and in Michigan, Rhode Island, 
Portugal, Bombay, Holland and elsewhere there has been a very large 
decrease. 

In spite of such facts and such results there still remains with the 
majority of mankind a violent and unreasonable prejudice, as the writer 
thinks, against the abandonment of death as a punishment for crime. 
This prejudice exists largely among those who have never given the 
question a moment’s calm thought. It is a problem which must be 
approached in the spirit of modern investigation, untrammelled by preju- 
dice of the past. If the advocates of the change are to win their fight, 
it must be an appeal to reason as well as to humanity. Such an appeal 
to such a tribunal as the American people will not always be in vain. 

An eminent writer has said that every social institution must abide 
the issue of two questions: Is it just? Is it expedient? Let us try the 
punishment of death by these tests; first, as to its justice. 

In almost every case capital punishment is unjust in that it falls with 
undue severity upon the innocent family and friends of the criminal. It 
may be said that this result is characteristic of all punishment. There 
is about this punishment a needless aggravation of shame and disgrace, 
characteristic of no other, which often causes a virtuous family to ‘suffer 
for generations on account of the infamous death of one of its members. 

“An irrevocable judgment requires an infallible tribunal.” Death 
is the only punishment which can never be revoked, and therefore it 
should be inflicted by no fallible, earthly court. When it is inflicted by 
such a tribunal, wrong and injustice are the inevitable results. The 
supposed criminal—a victim to human error—may be recalled from his 
prison to life and the joy of freedom. But when the law swings back 
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the door of death and thrusts an innocent or an irresponsible human 
being into the darkness beyond its portals, it commits a crime which can 
never be remedied—a crime so great that words are too feeble to picture 
its enormity. Let us briefly consider a few of the ways in which society 
may commit such a crime. An earthly court can know little, if any- 
thing, of the influences of heredity and environment upon the individual 
offender. It cannot be doubted that many men are criminals because of 
inherited vicious tendencies, and others because they were born in hovels 
inhabited by criminals and were surrounded by criminal influences. Such 
a man was the English murderer who, with tears in his eyes, told the 
judge who sentenced him to die, ‘ ‘that he was born wrong,” and that 
from the hour of his birth he “never had no chance.” Just such men 
appear at the bar of courts every day. The tribunal is unable to rec- 
ognize them, and inflicts death upon them. When the law kills such 
men—men who commit crime with little moral guilt—it outrages every 
feeling of justice and humanity; and the wrong can never cease while 
capital punishment exists. The law does not contemplate the punish- 
ment of the insane; and yet the foremost medical authorities agree with 
Dr. Brigham, of the New York Insane Asylum, that on account of human 
ignorance of the law of insanity—a mental disease for which there is no 
criterion—the insane must continue to die on the gallows, as did William 
Freeman, of Massachusetts, and Abner Baker, of Kentucky, two poor 
lunatics in 1845. This thought is horrible to every right-thinking man. 

But this is not all. Such unutterable travesties on justice as the 
execution of innocent men are not infrequent. No life is secure in the 
shadow of the gallows. The joint documents of the Michigan legisla- 
ture show that since the abolition of the death penalty in that state nine 
persons—all of whom would have been hung had capital punishment 
existed—have been released from prison because their innocence was 
proved to a certainty. A parliamentary return in England some years 
ago showed that in that country one innocent man is hung every three 
years, that is, men whose innocence is proved after they are dust. We 
may not number the thousands of innocent who fill felons’ graves, and in 
regard to whom no proof of innocence ever comes to light. 

The evil is frequently no one’s fault and could not have been pre- 
vented by earthly power. The fallibility of human courts is usually its 
sole cause. A train of circumstances proving guilt may be the result of 
accident or malicious arrangement. An Italian named Pellizioni was 
convicted of murder at Saffron Hill in 1865. The judge in passing sen- 
tence declared that the evidence was the clearest and most direct he had 
ever heard, and the guilt proved. Yet, the Italian’s entire innocence 
was proved by the real criminal, who came forward and confessed just 
in time to save the condemned man’s life. Mr. Andrew J. Palm, in his 
book, “The Death Penalty,” cites more than a score of perfectly authen- 
ticated cases of the conviction of innocent men, and the great jurist 
Phillips, in his work, “Famous Cases of Circumstantial Evidence,” cites 
thirty cases of the like tenor. For the agony of these innocent men, for 
the anguish of the heartbroken mothers and the little children whose 
heritage was shame, there could be no compensation on this earth. 

At the bar of the only infallible Judge can such gigantic wrongs be 
righted and full restitution made. The irrevocable judgment is. indeed a 
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dangerous weapon to place in the hands of the fallible tribunal. Con- 
templating its effects upon the victims of circumstances, the insane and 
the innocent, we can but say with Lafayette, “I shall ask for the abolition 
of the penalty of death until I have the infallibility of human judgment 
demonstrated to me.” 

Having dealt with the justice of capital punishment, let us consider 
in the remainder of this paper the expediency thereof. The great aims 
of all punishment, according to all reputable legal writers, are two: The 
protection of society, and the reformation of the criminal. Has capital 
punishment succeeded or failed in these great aims of all criminal law? 

First, as to the protection of society. It is comparatively easy to 
protect society from the convicted criminal. A more important ques- 
tion is: What is the effect which the existence of the death penalty had 
upon him and will have upon others? It fails to deter men from crime. 
Capital punishment has been on trial since prehistoric ages, but it has 
utterly failed to prevent crime or check its alarming growth. Knight 
tells us in his history of England that in 1509, when theft was punished 
with death, the crime greatly increased. In this country in 1890 there 
were 4,200 homicides, in 1895, 10,500. The history of the world for many 
years has been a history of the increase of crime—an increase altogether 
out of proportion to the increase in population and where codes have 
been bloodiest, there crimes have been most frequent and most frightful. 
These effects are not without their sufficient causes. One of the most 
potent of these causes is the uncertainty of capital punishment, and it is 
with that that we must deal. 

There is a universal legal axiom which declares that it is the cer- 
tainty rather than the severity of punishment which deters from crime. 
Common sense and universal history teach that the more severe the 
punishment, the more difficult its infliction. Society is not protected 
by a criminal law seldom enforced, because men are not deterred from 
crime by an uncertain and remote punishment. Such a law is the law of 
death and such its results. It is too severe ever to be inflicted with any 
certainty. It is on account of the reluctance—we might say, the horror, 
which men have of pronouncing the doom of death that Blackstone says 
“juries will forget their oaths and acquit the guilty, and judges and wit- 
nesses aid them to defeat the law.” For this reason five hundred and 
thirty-five perjured verdicts were returned at a London court in fifteen 
years, and hundreds of guilty men set free. For this reason a learned 
jurist says, that the chances a murderer has to escape the consequences 
of his crime are four times as great as those of a thief, and notorious 
criminals much prefer trial on indictment for a capital offense. And 
capital punishment grows more uncertain .every day that civilization 
advances. The number of those who refuse to aid in its infliction 
increases with every passing year. How strikingly applicable to such 
a condition is the declaration of the great lawyer, Livingston, in his 
“Criminal Code,” “The law should never command more than it can 
enforce. Whenever from public opinion, or any other cause, a penal 
law cannot be enforced, it should be repealed.” 

Were life imprisonment substituted for death, good citizens would 
not evade their part in inflicting the punishment. Michigan has made 
the change, and her governor writes, “Conviction and punishment are 
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now much more certain.” The governor of Wisconsin said, that but for 
the abolition of capital punishment in that state, one-half of those con- 
victed and punished would undoubtedly have escaped all punishment. 
So difficult is conviction when the punishment is death. No sane man 
can doubt that society would be better protected by a certain than by an 
uncertain punishment. If punishment could be made absolutely certain, 
the race of criminals would become extinct. Therefore, any punishment 
which approaches certainty in its application is desirable, for it protects 
society, not only by leaving fewer criminals at large, but also by deterring 
men from crime. Such a punishment is life imprisonment. It decreased 
the number of homicides by one hundred and ninety in Belgium in ten 
years and its substitution for death in Portugal has made that country 
probably freer from crime than any in the world. Such a punishment 
death is not and can never be. Which will you choose? 

Not only capital punishment, as has been shown, fails to deter, but 
its uncertainty actually encourages, crime. Criminals are aware of this 
uncertainty, and calculate upon the same immunity from punishment 
which they see others enjoying. It seems to the criminal that if he 
commits a capital crime, he has only to secure the services of eloquent 
counsel to plead the awful severity of the death punishment, and all will 
be well. There is reason in his position. An eminent New York lawyer 
boasts that out of six hundred murderers he had defended, he has pro- 
cured the acquittal of all but twenty. 

Ex-Chief of Police Kennedy, of New York, writes of a murderer 
in that city who exclaimed when arrested, “Hanging has played out.” 
There is no stronger argument against the death penalty than that which 
this criminal unwittingly advanced. 

Every execution tends to produce crime. It has always been so. 
When criminals were hung by the score in London every day, a century 
or more ago, the streets of the great metropolis were so infested with the 
wicked and the desperate that good citizens often dared not walk abroad 
for fear of their very lives. The gallows loaded with its victim makes 
life seem a cheap, paltry thing, brutalizes every beholder, and has been 
known to suggest murder to morbid imaginations. The remarkable fact 
that Rev. Dr. Roberts, of Bristol, England, visited one hundred and 
sixty-seven murderers in prison and found that one hundred and sixty- 
four of them had witnessed executions is more than a mere coincidence. 
Those who execute the law in all parts of the world would not have 
made executions private if they had not realized their pernicious effect. 

jut even when the revolting spectacles are seen only by a few in a 
prison dungeon, the carrion mongers of the press set forth all of the 
disgusting details for millions to read, and the effect is still more per- 
nicious. 

How can it be otherwise? The state warns the citizen not to take 
life, and then, when he commits the crime, it follows his example and sets 
an example for others, by sweeping from its earthly altar that flame of 
human life which it has declared so sacred. The good Empress Cath- 
erine, of Russia, who abolished capital punishment throughout her 
domains, wisely said, “We must punish crime without imitating it.” 

That capital punishment often produces crime by sealing up the 
sources of evidence is emphasized by Bentham—the breasts of criminals 
are, to a great extent, the archives of crime. When the law kills a crim- 
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inal it destroys with him all the knowledge he may have of the guilt or 
innocence of others, and makes possible any wrong which false evidence 
can produce. The destruction of one criminal is often an act of impunity 
for many evil-doers whom his testimony might have brought to the bar 
of justice. Great is their rejoicing over his death, for they may continue 
to walk safely in crooked ways. 

It seems that the evidence just adduced should be ample to sustain 
the declaration that capital punishment—a punishment not only failing 
to deter men from crime, but actually encouraging it—does not protect 
society as any punishment to be worthy of retention should. 

We may briefly consider its evident failure to accomplish the second 
great aim of punishment—the reformation of the criminal. There are 
few things on this earth more impossible than for a murderer under sen- 
tence of death, with his mind in turmoil and his heart wildly beating, to 
repent and prepare to meet the God before whom he soon must stand. 
During this brief period of probation his attorneys are laboring for par- 
don or reprieve, while he in his cell cherishes the delusion that he will 
yet escape, if he can only lie hard enough to create a doubt of his guilt 
in the mind of the pardoning official. He goes to the gallows with a lie 
on his lips and in his heart. What are those who believe in the awful 
and endless punishment of the wicked in the world to come to say of 
punishment which huris human souls into the abyss without ever giving 
them a chance to escape! How can they deny it is a most conspicuous 
example of “man’s inhumanity to man.” 

A kind and loving God never made a man who was incapable of 
reformation. Human nature is white, not black. The second report of 
the New York Prison Association contains these words, “More than one- 
half the convicts discharged from our state prison go and sin no more.” 
Within the walls of a prison, surrounded by a good moral atmosphere, 
the man whom the state hurled into eternity might have lived to behold 
the error of his way; might have lived to be useful to society, maintaining 
from his cell his wife by the labor of his hands; though ever repent- 
ing, and suffering for his crime, he might have lived to know something 
of that peace of God which passeth the understanding, to see “Hope’s 
sunshine light up his prison wall, and Love look in upon his solitude.” 

Capital punishment is inconsistent with civilization. As Victor 
Hugo says, “It is the sure and undeviating sign of barbarism.” It was 
born in the childhood of the world, when men were savages and knew 
not how to restrain any instinct, howsoever brutal. It stands for the 
spirit of revenge which burns in the breasts of savages when crime is 
committed, and is out of accord with the spirit of an enlightened age. 
The trend of civilization steadily bears away from bloody laws, for civil- 
ized men realize their injustice and inexpediency. Capital punishment— 
our inheritance from barbarism—remains as almost the sole relic of a 
dark past. Though sustained for ages by custom-begotten prejudice, it 
must go. The gallows tree is blocking the path of human progress. 
It must be felled if the path is still to lead upward and onward. Thank 
God that in this generation the axe has been applied to its root! Wood- 
man, spare not that tree. For five thousand years it has been fertilized 
by human bones and nourished by human blood that it might bring forth 
in abundance the fruits of human misery.— Whitehead Kluttz, in ‘*‘ North 
Carolina Journal of Law.’”’ 
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JOHN E. DAVIS, CONTESTANT, v. JOSEPH H. BELL, INCUMBENT. 


(Salem County Circuit Court, January 2, 1904.) 
Contested Election— Recount of Votes—Marked Ballo's. 


Mr. William T. Hilliard for the contestant. 
Mr. J. W. Acton and Mr. H. B. Ware for the incumbent. 


HENDRICKSON, J.: This is a proceeding for a recount of the 
votes of the second precinct of the East ward of the city of Salem as cast 
at the late election in November for the office of member of common 
council from that ward. The contestant, John E. Davis, was the candi- 
date upon the Republican ticket for that office, and the incumbent, Joseph 
H. Bell, was the candidate upon the Democratic ticket. The facts in 
evidence as stipulated show that in the first precinct the election was 
conducted by a voting machine, and that Mr. Bell received a majority 
of twenty-seven in that precinct. In the second precinct, where the vote 
was by ballot, the canvass of the vote showed a majority of twenty-seven 
in favor of Mr. Davis, not counting one ballot with his name upon it, as 
to the legality of which the board of election was equally divided. This 
ballot had been laid aside early in the count, until the other ballots were 
canvassed. Two of the members of the board refused to sign a return 
including that vote, but upon mandamus proceedings the whole board 
signed a return in which the disputed ballot was not included, but which 
showed the majority in favor of Mr. Davis to be, twenty-seven, thus 
resulting in a tie between the two candidates in the ward. The recount 
was asked for on the sole ground that this disputed ballot, which was 
first marked by the inspector as twenty-three, and afterwards three hun- 
dred and five, as the last ballot considered, was a lawful one and should 
not have been rejected. The incumbent filed an answer admitting that the 
result of the election for common councilman was declared to be a tie, 
but denying that any legal ballot in favor of the contestant was illegally 
rejected by the board of election and registry in the first precinct, and 
averring that ballot three hundred and five was an illegal ballot as con- 
taining distinguishing marks or devices within the meaning of Section 58 
of the general election law. The answer also averred that ballot No. 151 
and six other ballots containing the name of said contestant were marked 
ballots under said section and were illegally counted in favor of the con- 
testant, when they should have been rejected. 

At the request of both parties, all the ballots were examined, and 
the objections made to certain ballots will now be passed upon. Upon 
the Republican ticket there were left blanks under the name of the 
offices of City Superintendent of Public Schools and of Inspector of 
Weights and Measures. Upon the Democratic ticket there was left a 
blank under the name of the office of Poundkeeper. The incumbent 
objected to ballots Nos. 5, 19, 24, 28, 29, 30, 51, 60, 66, 107, 131, 133, 
13%, 219, 233, 251, 258, 269, 292 and 298; and the contestant to ballots 
Nos. 17, 25, 30, 31, 34, 40, 64, 98, 105, 116, 117, 122, 144, 161, 167, 182, 
194, 216, 225, 230, 240, 256, 268, 271, 302 and 304, on the ground that the 
names of persons not candidates on either ticket were written in one or 
more of these blanks, and that such writing was not authorized by the 
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statute, and because in each case such writing was a distinguishing mark, 
rendering the ballot void. These ballots will be referred to as those in 
class A. 

I find myself unable to assent to this view. It must be remembered 
that these were official ballots furnished by the City Clerk. Even though 
these ballots, or some of them, so filled in by writing might thus be 
identified or distinguished from other ballots cast at the election, still 
such a ballot is not invalid if the alteration occurs by the act of the voter 
in erasing a name upon a ticket or in writing or pasting thereon the name 
or names of any person or persons for whom he desires to vote, pur- 
suant to Section 59 of the election law. It is true that the voter did not 
erase in these cases a name on a ticket for the reason that there was 
already a blank thereon, but the act of filling in the blank was, | think, 
within the authority of the statute fairly construed. In Hackett v. May- 
hew, 33 Vr. 481, a candidate for Chosen Freeholder had written his own 
name for the office upon fourteen ballots which were voted. [nese were 
not official ballots, it being a township election. Upon a recount the 
validity of these ballots was challenged, but the Circuit court allowed 
them to be counted. Upon review it was held that the question whether 
the ballots were invalid as marked ballots was one of fact for the Circuit 
court, and that the decision of that court thereon could not be reviewed 
on appeal. Another ground of objection to the ballots now under con- 
sideration will be referred to in another connection. 

The incumbent also objected to ballots Nos, 16, 44, 56, 57, 59, 63, 68, 
71, 74, 80, 84, 85, 91, 106, 110, 111, 1138, 120, 126, 142, 218, 220, od (, 220, 
231, 237, 243, 245, 247, 248, 250, 259, 267, 272, 273, 277, 279, 283, 285, 
293, 296; and the contestant to ballots Nos. 17, 27, 33, 49, 58, 72, 7 73. 78, 
83, 99, 100, sg 134, 140, 153, 154, 155, 162, 163, 165, 173, 176, 178, 200, 
207, 221, 236, 242, 261, 276, 284, 286, 287, 297, which will be referred to 
as class 3 on the rounds that they bore names, written in over an 
erasure, of persons not candidates upon either ticket, and that a number 
of them contained the names of persons not upon the registry of voters 
nor upon the poll book. These objections were amplified by the con- 
tention that in very many cases the alterations were made in the same 
handwriting, and in almost every case in favor of a different person for 
the office. An offer was made to prove by witnesses that some of these 
persons were unknown as residents of the precinct or within the city. 
But this offer was overruled under “—y authority of Weeks v. Kip, Jr., 
35 Vr. 61, and Kearns v. Edwards, 17 N. J. Law Journal 51. See also 
Bliss v. Wooley, 39 Vr. 51, 52 A. 434 The registry of voters and the 
poll list are in evidence, and show that the names of a number of the 
persons so voted for were not contained therein. Plainly, however, this 
evidence is not conclusive as to the fact of non-residence. And even 
if non-residence were established, that alone could not invalidate the 
ballot, nor could such an alteration in a ballot be held to be a distin- 
guishing mark. For the statute is very broad. After declaring that the 
presence on the face or back of the ballot of “any mark, sign, designa- 
tion or device whatsoever, other than is permitted by this act, whereby 
such ballot can or may be identified or distinguished from other ballots 
cast at such election, such ballot shall be absolutely void,” the statute 
says (Sec. 59): “Nothing in this act contained shall prevent any voter 
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from erasing from his ballot any name or names thereon printed, or from 
writing or pasting thereon the name or names of any person or persons 
for whom he desires to vote for any office or offices,” etc. That part of 
the objection which relates to the character of the handwriting and the 
scattering of the votes among so many different persons for the same 
office is more serious ard seems to be well founded in fact. And the 
presence of these circumstances gives rise to a suspicion that these alter- 
ations were parts of a concerted scheme to identify the ballots for corrupt 
purposes. And this criticism will apply to many of the ballots in class A 
also. But suspicion is not proof. Under circumstances somewhat sim- 
ilar, the Supreme Court of Errors of Connecticut refused to reverse the 
action of an election board in rejecting the ballots. State v. Walsh, 25 
A. 1. But the proceedings considered in that case were had upon a writ 
of quo warranto, while here the recount is had under a statute conferring 
but limited powers. In Kearns v, Edwards, supra, the late Chief Justice 
Depue held that the power conferred was ministerial only, and that was 
to recount the votes, re-examine and re-determine the result upon an 
inspection of the ballots cast. The same view is declared by the Supreme 
court in Weeks v. Kip, supra. I learn that the practice has been at the 
circuits not to hold the ballots void upon the ground here raised, but to 
permit them to be counted. To provide a remedy for this seeming 
laxity in the ballot reform iaw is a matter for the legislature and not for 
the court. 

The incumbent has objected to ballot No. 150 on the ground that 
there is a penciled line underneath the name of John McDonnol for 
Overseer of the Poor, but there are similar marks across other names on 
the ballot above and below the one in question, indicating that the 
latter resulted merely from the careless use of the pencil by the voter. 
I do not find this to be a distinguishing mark. Phelan v. Walsh, supra; 
Whittain v. Zahoric, 91 lowa. 23, 59 N. W. 57; Voorhees v. Arnold, 108 
Iowa. 77, 78 N. W. 795; notes to Hope v. Flentge, 47 L. R. A. 82 

Ballot No. 242 is also objected to because of two slight pencil marks 
running diagonally, one on the margin, the other in the body of the 
ticket. The voter erased one name with a pencil, and the marks in 
question might be inadvertently made by a voter with the point of his 
pencil while examining the ballot. I do not regard these as distinguish- 
ing marks in the sense of the statute. 

The contestant objects to ballot No. 67 because the written name 
of a person for Poundkeeper is added without erasing the printed name 
thereon for that office. This does not render the ballot invalid. Section 
92 of the act declares that the ballot in such case “is null and of no effect 
so far as respects the office for which there are more names than there 
are persons to be elected to fill such office and no further.” He objects 
also to ballot No. 189 on the ground that there are some breaks or holes 
in the same. These breaks appear in one of the creases made in folding 
the ticket as the result of previous handling and wear before voting. 
The objection is overruled. He also objects to ballot No. 81 on the 
ground that an erasure appears by rubbing out part of a name after it 
was written. The voter has written over the printed name of one of 
the Commissioners of Appeal the name on the opposite ticket for the 
same office. There are the names of three commissioners on the ticket, 
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and the voter evidently began to write the name too low on the margin 
of the ticket to be effective, and after erasing the few first letters of the 
first name rubbed them out and began a little higher up. This objection 
is also overruled. He further objects to bailot No. 94 on the ground 
that in the name of the contestant written in pencil over the name of the 
incumbent erased, the middle letter so written is a b instead of an E. 
While there is some confusion in the lines of the letter, and some ground 
for the incumbent’s view, | am inclined to think the letter is made for an 
E and will overrule the objection. He objects also to ballot No, 125 
on the ground that the name John EK. Davis, written in ink over the 
printed name of the incumbent erased with ink, is so written as to cover 
the printed name of the office. The name of the office can still be dis- 
cerned, and | think the overlapping was due to inadvertence and not to 
design. ‘The objection is overruled. 

One of the objections of the contestant to ballots Nos, 58, 72, 73 and 
165 is that the Christian name of the incumbent as written over the name 
of the contestant after erasure is spelled Jos. instead of Joseph. It is 
claimed that this variance invalidates the ballots, under the rulings in 
Weeks v. Kip, supra. But | think the conditions here are distinguish- 
able. According to Webster's International Dictionary, Jos. is the 
established contraction and abbreviation for Joseph. And the voter 
when he used the abbreviation made it clear that he voted for the can- 
didate; as fully so as if he had written the name in full. In the Kip case 
the candidate was Ira A. Kip, Jr. The ballots objected to did not clearly 
show that they were voted for the candidate. The objection is over- 
ruled. The incumbent objects to ballot No. 118 on the ground that the 
contestant’s name is written over the erasure as John Davis, leaving out 
the middle letter. The answer to this is that the law knows of but one 
Christian name. Dilts v. Kinney, 3 Green 130. And in legal proceed- 
ings the entire omission of a middle initial will not make a misnomer. 
14 Ency. of Pl. & Pl. 276. It has been held in election cases that even 
a mistake in the initial of the middle name was no ground to reject a 
vote upon the like principle. 10 Am. & Eng. Ency. of Law (2 Ed.) 274, 
note 2. I recognize the fact that in this proceeding the question is not 
for whom the votes were intended, but for whom, under the present 
statute, were they actually voted. Weeks v. Kip, supra. IL think it must 
be clear from an inspection of the ballot that the voter did actually vote 
for the contestant. And certainly the mere omission of the middle letter 
should not be regarded as such a departure from the legal requirements 
as to render the ballot null and void. 

This brings us to the consideration of ballot No. 805, which was laid 
aside and finally rejected by the board of election. The irregularity here 
claimed is that the voter erased the name of the contestant from the 
ticket and then wrote the name of the contestant under the name erased. 
It is claimed that the writing of the same name after the erasure of the 
printed name is not within the statute defining the rights of the voter. 
But it will be observed that such an alteration is within the letter of the 
act, for the right reserved is that of “writing or pasting thereon the name 
or names of any person or persons,” etc., and that will include the person 
whose name was erased. [ven if it could be said it was not within the 
true intent of the act, still I think the irregularity would not be one of 
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a nature to justify the disfranchising of the voter, by declaring it a dis- 
tinguishing mark. As was said by Mr. Justice Dixon in Hackett v. 
Mayhew, supra, “It is undoubtedly the duty of the courts to enforce 
these provisions just as they were enacted (Chandless v. Day, 27 Vr. 
682) but courts will not go beyond them in order to defeat the expressed 
will of the voter because of a mere irregularity.” The reasoning in 
Coughlin v. McElroy, 48 A. 854, 72 Conn, 99, also gives support to the 
view here expressed. In Phelan v. Walsh, supra, it was said that marks 
on ballots for the existence of which a reason is or may be suggested 
consistent with honesty and good faith, will rarely be allowed to invali- 
date a ballot unless it appears that it was in fact used for corrupt pur- 
poses. It is a matter of common experience that a voter, though dis- 
posed to split his ticket, will sometimes hesitate before committing a 
breach of party fealty, and it is not unreasonable to suppose that the 
voter in this case was at first disposed to vote against the nominee of his 
party and crossed his name. and afterwards, concluding to remain true to 
his party, wrote the name on again. I think this ballot should have been 
counted and canvassed. 

The result is that all the ballots objected to on both sides will be 
counted, including the rejected ballot No, 305. 


DELIA PRUDEN v. HATTIE EB. SAVAGE ET AL 


(N. J. Supreme Court, November Term, 1903 ) 


Suit on bond for deficiency— etc. (P. L. 1881, p. 184), is not 
Foreclosure—Limitation of ac- applicable to ¢ases in which the 
tions—The act concerning pro- mortgage given is a nullity for 
ceedings on bonds and mortgages want of title in the mortgagors. 
given for the same indebtedness, 


On October 18, 1887, the defendant, Hattie E. Savage, borrowed 
from Delia Pruden, plaintiff, eight hundred dollars. Defendant gave 
bond, signed by herself and husband, to secure the sum, and executed a 
mortgage upon “all the equal, undivided one-sixth part” of a tract of land 
in Madison, Morris county. The mortgage set forth that “the said 
Hattie FE. Savage is a child and heir-at-law of Charles A. Pruden, 
deceased, and entitled to the equal undivided one-sixth part of said real 
estate.” The bond was payable in one year. In 1891 foreclosure pro- 
ceedings were instituted and a decree obtained. The premises described 
were sold and the sale confirmed, and the sheriff made the usual deed. 
The claim of title of the defendant was under the will of Charles A. 
Pruden. This will gave his real estate to the executors in trust, and 
provided that at a future time they should sell the real estate and divide 
the proceeds among the six children in equal parts. Such real estate 
was still in the executor’s hands. The defendant in the action upon the 
bond (which was krought September 19, 1902) filed two pleas: First, 
that she does not owe; second, that the plaintiff did not bring her suit 
within six months from the date of the sale of the premises. To the 
second plea the plaintiff filed two replications. By the first replication 
she admitted the facts set forth by the defendant’s plea, but says there 
vas no sale of the mortgaged premises as contemplated by the statute, 
he title to.said premises was in the executors of Charles A. Pruden, 
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and not in Hattie E. Savage. The second replication sets up that neither 
the defendant nor her husband had any title to the mortgaged premises; 
that the mortgage was a nullity; that the foreclosure decree, sale and 
deed were void, and that the plaintiff was not compelled to sue within 
six months. A motion was made to strike out both these replications to 
the second plea. 


Argued June term, 1903, before the Chief Justice and Justices Hen- 
drickson, Pitney and Dixon. 


Mr. John B. Vreeland for plaintiff. 
Mr. Willard W. Cutler for defendant. 


DIXON, J.: The plaintiff brought suit in the Morris Circuit court 
upon a money bond for $00.00, given to her by the defendants, dated 
October 18, 1887, and one of the defendants pleaded therein that on 
the same day they had given the plaintiff a mortgage on land in Morris 
county to secure the same debt; that afterwards the plaintiff had prose- 
cuted in the Court of Chancery a suit to foreclose that mortgage and, 
under a decree therein, the land had been sold to the plaintiff for $400.00; 
that, by force of the statute (P. L. 1881, p. 184) an action for the 
deficiency on the bond could not be maintained unless commenced 
within six months from the date of the sale, and that the present suit 
was not brought within the time. To this the plaintiff replied that the 
defendants never had any title to the land described in the mortgage 
and hence the so-called mortgage was a nullity. 

A motion to strike out the replication has been certified by the 
Circuit to this court for its advisory opinion. ‘The statute invoked 
applies, we think, only to cases in which a genuine mortgage has been 
given. ‘This seems plain from its provisions that the mortgage shall 
be foreclosed before suit is brought upon the bond, and that, after 
judgment upon the bond, the judgment debtor may redeem the prop- 
erty. It would be absurd to require foreclosure and to authorize 
redemption in case the sc-called mortgage were a nullity. This court 
has already held that, when a mortgage has ceased to be a lien upon 
the land, without the institution of a suit thereon to foreclose it, the 
statute is no longer applicable. Wheeler v. Ellis, 27 Vroom 28; Seigman 
v. Streeter, 35 Id. 169; Franklin Bldg. Assn. v. Richman, 36 Id. 526. 
If the termination of a lien once valid will exclude the operation of the 
statute a fortiori should the fact that no lien ever existed have that effect. 

The proceedings in Chancery to foreclose this so-called mortgage 
did not change the legal situation now presented to this court. We are 
not considering the amount remaining unpaid upon the bond; we are 
dealing only with the question whether, if the replication be true, a 
mortgage within the meaning of this statute was given. In the Chancery 
suit that question had and could have no place. 

The Circuit court is advised to deny the mction of the defendant. 


A contract between husband and wife to secure a divorce a vincu'o 
matrimonii is held, in Palmer v. Palmer (Utah), 61 L. R. A. 641, to be 
contrary to public policy, and void. 
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NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions. ) 


Injunction against use of corporate name—Right of action—Injury 
to complainants.—1. A bill by an inventor and a corporation using his 
surname to enjoin its use by a defendant corporation alleged that its 
use had been enjoined by a foreign court in a suit brought by the 
inventor’s son, and it was claimed that the failure to allege that the 
injunction was dissolved was a suppression and want of frankness in 
the case. Held, that it was no objection to the bill, since the fact alleged 
was intended apparently only to show that the son, so far as practicable, 
had revoked his authority to use the name, and his father was not a 
party to the former suit, and besides, the present suit did not call for 
interim restraint to which the rule of frankness peculiarly applies. 2. 
The fact that affidavits in opposition to an injunction against the use 
of a corporate name in violation of complainant’s rights show that the 
defendant corporation had no intention of manufacturing anything 
manufactured by complainants is immaterial where defendant’s character 
empowers it to do so. 38. It is no objection to injunction against the 
use of a corporate name that it does not appear that any wrong has 
been done, or that there is danger thereof to complainant’s injury, as 
in such a case complainant must act promptly before the rights of 
innocent stockholders in the defendant corporation may become 
involved. 4. A corporation incorporated to conduct a business appar- 

‘ently in competition with that of an inventor and a corporation already 
using his name incorporated his surname in its own, basing its rights 
to use the same on an alleged grant from his son, but it was apparent 
that it sought the use thereof on account of the great prestige attached 
thereto, and not on account of any connection with the son, or prestige 
connected with his name. Held, that the son had no right to make 
such grant. 5. Injunction is a proper remedy to prevent a corporation 
from including in its name the surname of an inventor already adopted 
and used by another corporation with his consent. 6. Where a suit 
for injunction against the use of a name by a corporation is heard on an 
order to show cause on the bill, affidavits and exhibits, relief should 
not await the final hearing, where it appears from the defendant’s 
affidavits and admitted facts in the case that it is highly improbable, 
if not impossible, that defendants will finally succeed. Edison Storage 

sattery Co. v. Edison Automobile Co. of Washington, D. C. (Mr. 
Robert H. McCarter, Attorney General, for complainants. Mr, Norman 
Grey for defendants). Opinion by PITNEY, V. C., December 14, 1903. 


Divorce—Desertion—Computation of time.—1. That married per- 
sons should not live together during the pendency of a suit between 
them for divorce is a justifiable separation, and not an obstinate deser- 
tion, if the suit be prosecuted in good faith. 2. In ascertaining and 
computing the term of two years of defendant’s desertion in a petition 
for divorce, no part of the time during which a previous suit for divorce 
was pending between the same parties can be estimated as part of the 
period of desertion, because during that time the separation is not obsti- 
nate. “%. Quaere: If it be that the parties have lived separately more 
than two years, but previous divorce suits so intervene that, omitting 
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the period of their pendency from the computation, the parties have not 
lived apart for any two continuous years, can it be said there has been 
a continuous desertion for the period of two years? Johnson v. Johnson, 
(Mr. William 1. Garrison for petitioner. Mr. Howard Carrow for 
defendant). Opinion by GREY, V. C. (orally), December 17, 1903. 


Wills—Construction—Jurisdiction in equity—1. The jurisdiction of 
the Court of Chancery to construe a will can only be invoked when such 
construction involves some equitable relief sought. It will not be 
exercised in construing a will in respect to the devolution of title to 
real estate where no equitable relief as to such real estate is sought. 
2. The distinction between the powers formerly conferred on an admin- 
istrator de bonis non cum testamento annexo and those now conferred 
on a substituted administrator, under the provisions of the supplement 
to the [xecutors’ and Administrators’ act of March 22, 1901 (Laws 
1901, p. 303), pointed out. 8. Where a substituted administrator with 
the will annexed seeks an accounting of the personal estate of testator 
from the executors of a deceased executrix of said will, and it appears 
that upon the true construction of the will there was an interest in said 
personal estate vested thereby in a deceased daughter of testator, of 
whom there is no representative made party, and it further appears in 
the case that, upon the death of the daughter, her interest became 
vested in the executrix, from whose executors the accounting is sought, 
a case for decree is not disclosed. (Hoagland v. Cooper. Mr. L. De 
Witt Taylor for complainants. Mr. George A. Angle for defendants). 
Opinion by MAGIE, Chancellor, December 22, 1903. 


Chattel mortgages—Extent of lien—A chattel mortgage of a stock 
of drugs and fixtures covered the goods mentioned in a schedule thereto 
annexed, and also all other merchandise and personal property which 
the mortgagor may, while the instrument remains in force, place on 
premises by way of replenishment or addition to the stock. While the 
mortgage was in force the stock changed hands several times, the sev- 
eral successive owners buying subject to the mortgage, and all, except- 
ing the last, assuming payment of the mortgage debt. The last pur- 
chaser made a collateral agreement with the mortgagee by which notes 
which he gave for property were to be indorsed to the mortgagee, and 
on payment thereof the latter was to cancel the mortgage. Held, that 
the mortgage not only covered the chattels which had been placed on 
the permises by the mortgagor in the way of addition to the stock on 
hand, but that it was also a lien on those so placed on the premises 
by all the subsequent purchasers of the stock, superior to the liens of 
judgment creditors subsequently levying on the property. Stoll v. 
Sibson. (Mr. Francis C. Lowthrop for complainant. Mr. Linton Sat- 
terthwaite for defendant, W. H. Sibson. Mr, E. C. Long for defendant, 
Irving Diehl. Mr. William Piper for defendant, Benjamin Good). 
Opinion by REED, V. C., December 22, 1903. 


Insolvent corporation—Mortgage—Evidence of insolvency.—1l. A 
mortgage given by a corporation which is insolvent, or which is con- 
templating insolvency, to secure money lent at the time it is given, is 
valid, under section 64 of the Corporation act of 1896 (P. L., p. 298), 
if the mortgagee be without notice of such insolvency, or without notice 
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that it is in contemplation. 2. Contemplation of insolvency, within the 
meaning of section 64 (P. L. 1896, p. 298) is something more than con- 
templation of the possibility of insolvency on a contingency which does 
not in fact happen. If a corporation or its officers regard a suspension 
of its ordinary business, for want of funds, as likely to happen in the 
event of its not being able to borrow money with which to meet its 
current expenses, and it is in fact able to borrow it, and it secures the 
money, but by a mortgage, and goes on, it cannot be said to contemplate 
insolvency, within the meaning of section 64, at the time the mortgage 
is executed, for then it contemplates not insolvency, but the reverse. 
3. If the notes of a corporation go to protest that may be prima facie 
evidence of insolvency, but it is not conclusive evidence of it. 4. If a 
corporation mortgage to trustees to secure an antecedent indebtedness, 
pursuant to an agreement made with a creditor to whom such mortgage 
is to be given, and the mortgage, by its terms, is made to cover prop- 
erty then owned and afterwards to be acquired, and contains a power 
authorizing trustees to sell on default of payment, and a further pro- 
vision that the trustees shali certify and deliver the bonds secured to 
or upon the order of the company, such mortgage is not fraudulent, 
and will be sustained under the rule laid down in Owen v. Arvis, 26 N. 
J. Law 23, and National Bank of Metropolis v. Sprague, 21 N. J. Eq. 
530. Regina Music Rox Co. v. F. G. Otto & Sons. (Mr. Seymour for 
complainant. Mr. Wall for defendants). Opinion by STEVENS, V. 
C., December 22, 1903. 


Wills—Legacies—Charge on real estate—1. The residuary real 
estate of a testator is chargeable with the payment of legacies under 
a residuary clause devising “‘all the rest and residue of my estate both 
real and personal.” 2%. Where a mortgage was inventoried at its face 
value by executors they are not to be charged with a difference between 
such inventory value and the amount actually realized from it. 3. The 
fact that the personalty of testator’s estate had been reduced by expenses 
of litigation so that it was insufficient to pay legacies was no reason 
why the real estate should not be resorted to, to the amount of such 
expenses, in order to pay specific legacies. Horton v. Howell. (Mr. 
Irving E. Salmon for complainant. Mr. W. W. Cutler for defendant, 
Mary C. Howell. Mr. John M. Mills for defendants, William S. Howell 
and others. Mr. Charlton A. Reed for defendants, Abram D. Brown 
and others). Opinion by STEVENS, V. C., December 23, 1903. 


Principal and agent—Accounting—Discovery.—A bill alleged that 
the complainant engaged defendant to purchase certain land, and that 
defendant, acting as such agent, concealed the price at which he could 
purchase the land and induced complainant to pay a larger price, which 
defendant received and retained the difference for his own benefit. 
The bill called on defendant to disclose the truth as to the transaction, 
and asked for a decree for the recovery of the money thus fraudulently 
obtained. Held that, as no court of law could give complainant the 
discovery which was incidental to the relief, a demurrer to the bill on 
the ground that there was an adequate remedy at law should be dis- 
missed. Davis v. Wilson. (Mr. Howard L. Miller for complainant. 
Mr. Harvey F. Carr for defendant). Opinion by GREY, V. C. (orally), 
December 29, 1903. 
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Building and loan  associations—Foreclosure of mortgage— 
Defenses.—1. It is no defense to the foreclosure of a building association 
mortgage that the mortgagors received no personal benefit from the loan 
which it was intended to secure. 2. A mortgagor cannot set up as a 
defense to foreclosure of the mortgage that he had no title to the prem- 
ises. State Mut. Builders’ and Loan Ass’n of New Jersey v. Batterson. 
(Mr. Ek. A. Armstrong for complainant. Mr. Francis Scott for defend- 
ants). Opinion by GREY, V. C. (orally), December 29, 1903. 


Street railroads—Construction—Consents of property owners.— 
Act April 21, 1896 (P. L. 329), section 1, provides, as to applications 
for permission of the governing body of a borough or other municipality 
to construct a street railroad, that permission shall not be granted until 
written consents of abutting owners shall be filed as therein prescribed. 
Held, that the statute was not intended to give to every abutting owner 
a right to consent for all future owners to future applications, but to 
require the consent of those who were owners at the time of the par- 
ticular application; and that the only right which a traction company 
could enforce under such consents was the statutory right arising in 
connection with some application or proposed application; and hence 
a suit to enforce a consent claimed to have been illegally withdrawn 
could not be maintained where tke application to which it related had 
been denied and no subsequent application was pending. Paterson & 
S. L. Traction Co. v. Wostbrock. (Mr. Preston Stevenson and Mr. 
Collins for complainant. Mr. Cornelius Doremus for defendants). 
Opinion by EMERY, V. C., December 31, 1903. 


Receiverships—LExpenses of admuinistration—Salary of receiver— 
Mortgages.—1. Mortgagees of corporate property are not entitled to 
follow into the hands of a receiver appointed in insolvency proceedings 
against the corporation funds received by the receiver from a railroad 
for damage caused by fire to the mortgaged property, when such funds 
were obtained through a private settlement not affecting the right of 
the mortgagees to recover against the railroad for impairment of their 
security. 2. Where the possession of mortgaged property by receivers 
of the mortgagor has continued with the actual or implied consent of 
the mortgagees, and their possession has been a benefit to the estate, 
any claim of the mortgagees to funds which come into the receiver's 
hands is equitably subject to all proper expenses of the receivership. 3. 
An application to .a court of equity for payment of debts incurred by a 
receiver in the custody and management of the property is proper, 
and, where the debts have been incurred without the express order of 
the court, the claims will be adjusted on an equitable basis. 4. An order 
of the court to that effect, and also one for authority to incur indebted- 
ness, is necessary to entitle receivers to retain their salary or compensa- 
tion as a preferred claim as against claimants who have, at the request 
of the receiver, advanced money or performed services for the trust; 
and, where the fund in hand is not sufficient to pay all the receivers’ 
debts and their compensation, the distribution must be made pro rata. 
Nessler v. Industrial Land Development Co. (Mr. Edwin B. Goodell 
for Post and others. Mr. Clevenger for Ashmead & Hackney. Mr. 
M. J. Thompson for Morse and A. G. Stewart. Mr. James Parker pro 
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se. Mr. W. D. Snow for Short. Mr. Charles C. Pilgrim and Mr. E., B. 
Williamson for Schoch, surety on receiver’s bond). Opinion by 
EMERY, V. C., December 31, 1903. 


Partition—Tenants in common—Improvements—Conveyances of 
land—Parol agreements.—1. The only ground upon which a parol 
agreement for the conveyance of land can be enforced or recognized 
by a court of equity is that of part performance. 2. A mere payment 
of part of the consideration of the verbal sale of real property is not 
part performance of the verbal agreement, so as to call for its enforce- 
ment by a court of equity. 3. Where there is nothing to show that 
the title, both legal and equitable, is not in the parties to a partition 
suit, partition must be granted. 4. Where a tenant in common has in 
good faith put improvements upon the common property for the pur- 
pose of improving it, and not for the purpose of embarrassing his 
co-tenants, or incumbering their estates, or hindering partition, he is 
entitled to be compensated in an equitable partition; nor does the fact 
that the improvements were so placed by a tenant in common in remain- 
der during the existence of a preceding life estate, change the rule. 
5. In a suit for partition, evidence held insufficient to support defend- 
ant’s claim for reimbursement for expenditures made in the erection of 
buildings on the common property after their destruction by fire. 6. In 
a suit for partition, evidence held insufficient to show that bonds were 
executed by certain of the tenants in common in consideration of an 
agreement by the other tenants to convey their interest in the com- 
mon property. 7. In a suit for partition a tenant in common is not 
entitled to have a sum charged upon the property for his services as 
attorney for the tenants, where no contract was made for remuneration 
for such services, and they were rendered by him as one member for all 
the members of the same family. Shipman v. Shipman. (Mr. Irwin 
W. Schultz for complainants. Mr. W. H. Walters for defendants). 
Opinion by REED, V. C., January 5, 1904. 


Municipal corporations—-Streets—Obstructions.—1. The question 
of whether an ordinance requiring the removal of obstructions in a 
street is necessary to entitle the city to maintain ejectment for a portion 
of the street occupied by an obstruction is a legal one, upon which a 
judgment for the city in ejectment is conclusive, and such question can- 
not be raised in a suit to enjoin the enforcement of the ejectment judg- 
ment. 2. A city is entitled to maintain ejectment to recover a portion of 
a public street wrongfully obstructed, without having previously passed 
an ordinance relating to the removal of such obstructions. Hawkshurst 
v. City of Asbury Park. (Mr. Wesley B. Stout for complainant. Mr. 
John I. Hawkins for defendant). Opinion by EMERY, V. C., January 
7, 1904. 

Equity—Jurisdiction—Railroads — Crossings. —1. Jurisdiction to 
determine how conflicting easements of way across the same place shall 
be occupied and used by two or more holders of such easements is 
vested in the Court of Chancery. 2. That jurisdiction is one of the 
inherent equitable powers of the Court of Chancery, which is incapable 
of exercise by any other forum, and is protected by Article 6, section 1, 
of the constitution of this state. 3. It is unaffected by any legislative 
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franchise granting to a corporation an easement of way, or by a legis- 
ative charter which empewers a municipality to regulate streets and 
railroad crossings within its bounds. 4. Where a newly organized com- 
pany is authorized to lay its railroad tracks at grade across the existing 
tracks of another railroad, and the construction proposed involves only 
such a crossing, the new company should pay the expenses incident to 
the safe construction of its tracks across those of the senior company. 
West Jersey & S. R. Co. v. Atlantic City & S. Traction Co. ( Mr. J. H. 
Gaskill for complainant. Mr. E, H. Chandler and Mr. W. H. Sponsler 
for defendant, Atlantic City & Suburban Traction Co. Mr. Harry 
Wootton for defendant, Atlantic City). Opinion by GREY, V. C. 
(orally), January &, 1904. 


Lease—Assignment—Trespass—Injunction—Riparian  rights.—1. 
When a lessee assigns his lease, and delivers possession of the demised 
lands to his assignee, he may not subsequently intrude upon them, and, 
against the assignee’s prohibition, occupy them for their only use. 2. 
Where lands subject to ebb and flow of tides are usable only for 
shooting of ducks and other game, intrusions day by day upon such lands 
for the purpose of shooting will be enjoined. The injury suffered by 
the owner, in the lessening the quantity of game, increasing the danger 
of accidental shooting, and interfering with his exclusive shooting rights, 
is not adequately remediable in damages. 3. The title to the beit of 
land lying at high-water mark within the tidal waters of the state, and 
thence out into the sea or river, so far as there can be any ownership 
of lands, was originally in the state of New Jersey, in its right as sover- 
eign. 4. Where such lands have been reclaimed by the riparian owners 
by excluding the tide water therefrom by erecting a bank, the title 
thereto became vested in the reclaiming owner, under the local common 
law of this state, as declared in the case of Bell v. Gough, 23 N. J. Law 
624. 5. If his lands can be identified the title of the reclaiming owner 
is not taken from him by the breaking of the banks which exclude the 
tide water from the reclaimed !ands, and the admission of the tide water, 
whether the submergence be for a long or a short period. Simpson v. 
Moorhead. (Mr. Hampton for complainants. Mr, W. A. Logue and 
Mr. C. H. Sinnickson for defendant). Opinion by GREY, V. C. (orally), 
January 18, 1904. 


Railroad—Owners—Ordinance granting authority to construct.— 
1. Where a traction company has filed a description of a route in the 
secretary of state’s office, a judgment holding proceedings for an exten- 
sion thereof invalid because proper consent was not procured for the 
original route, and there was no route to extend, leaves the filed map 
and description unaffected, with the power in the company to procure 
new consents and a fresh ordinance authorizing construction on the 
route. 2. Under Pub. Laws 1892, p. 306, sec. 6, requiring a railroad 
corporation organized under that act, before constructing a new road, 
to file in the office of the secretary of state a description and map of 
the route, showing its courses and distances, a map showing the termini 
with the route from one to another following a variety of courses, but 
nothing to determine the courses or indicate the points of the compass, 
is insufficient, so that, notwithstanding the filing of such map, the com- 
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pany may begin proceedings anew for the establishment of the route. 
3. Consents of abutting property owners to the establishment of a 
railway route, whose only limitation is that the road be built along the 
highway in front of the consentor’s land, are valid, though executed 
before the filing of the description and map of the proposed route in tne 
secretary of state's office. 4. No legal presumption arises that con- 
sents to the establishment of a railway route were given with reference 
to a map previously filed in the secretary of state’s office when that 
map was defective. 5. A resolution by the board of directors of a 
corporation that it should construct a line of railway, and that the 
president and secretary were authorized to execute all papers to procure 
ordinances for that purpose, was sufficient to authorize the president 
and secretary to execute, under the corporate seal, an acceptance of an 
ordinance subsequently passed authorizing the construction of the road. 
6. Where an ordinance was passed authorizing the construction of a 
railroad, and an acceptance thereof executed under the corporate seal 
by the president and secretary, the presumption of their authority, 
arising from such execution, is not rebutted by the absence of any 
written minutes showing that a meeting was held at which they were 
empowered to execute it. Mercer County Traction Co. v. United New 
Jersey R. and Canal Co. ( Mr. John H. Backes for petitioner. Mr. 
Charles Gummere and Mr. Alan H. Strong for respondent). (pinion 
by REED, V. C., January 20, 1904. 


A statute giving attorneys a lien on the causé of action for their 


fees in suits instituted by them is held, in Tompkins v. Nasliville, C. & 
St. L. Ry. (Tenn.), 61 L. R. A. 340, not to deprive the piaintiff of the 
right to dismiss the suit against their will, or entitle theim to be made 
parties with the right to prosecute the action to protect their own 
inerests. 


If a person makes a contract with another for the benefit of a 
third person the latter is held, in Tweeddale v. Tweeddale (Wis.), 61 
L. Rk. A. 509, to be entitled to enforce it at law regardiess of his rela- 
tions with the first person, or whether he had any knowledge oi the 
transaction at the time of its occurrence, and regardless of any formal 
assent thereto on his part prior to the commencement of the action. 


MISCELLANY. 


him. 
President, 
Lelcher, 


STATE NOTES. The officers appointed were: 


Mayor William H. 
Paterson; First Vice- 
president, Oliver Drake Smith, 
Englewood; Second  Vice-presi- 


The residence of Mr. James B. 
Dill, of East Orange, was entered 
Ly a burglar on February 4, while 
the family were at dinner, and jew- 


elry valued at $4,000 was taken. 
The many friends of the late ex- 
Congressman Stewart, of Paterson, 
have formed an association for the 
purpose of securing a memorial to 


cent, G. Montgomery Hartt, Pas- 
saic; Surrogate Charles M. King; 
Treasurer for Bergen county, 
Charles Burrows, Rutherford; Sec- 
retary, Charles Scott, Paterson. 
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An Executive Committee was 
appointed by the Mayor, and these, 
in conjunction with him, will name 
a general committee of one from 
each ward, township or borough 
in the district, who will be empow- 
ered to collect subscriptions. The 
subscription list will close June 1. 
It was not decided what form the 
memorial shall take, and will not 
be, probably, before all the money 
is in, as it may depend largely upon 
the amount raised. 


STATE BAR EXAMINATIONS HELD 
AT TRENTON, FEB. 18, 1904. 


ATTORNEYS’ QUESTIONS. 

A bill is introduced in the legis- 
lature, entitled ““A supplement to 
an act, entitled ‘An act constituting 
courts for the trial of small 
causes.” The bill declares a cer- 
tain offense to be a misdemeanor 
and gives a police court jurisdic- 
tion to impose a fine in punish- 
ment thereof. If the bill were 
passed, would it be valid? 

[xplain the meaning of the fol- 
lowing terms and give an illustra- 
tion of each: (1) Estate of free- 
hold. (2) istate in fee simple. (3) 
Life estate. (4) Estate for years. 

A purchased and paid for land 
and took a deed for it. He did not 
record his deed. Afterwards X 
got judgment against the preced- 
ing owner of the land and (not 
knowing of the sale to A) sold and 
purchased the land on execution 
and took the sheriff's deed for it. 
Who is the owner of the land? 

A owned (in storage) 100 bales 
of cotton, for which he holds a 
warehouse receipt expressing that 
the cotton is deliverable to him or 
his order. He borrowed $1,000 and 
endorsed and delivered the receipt 
to the lender as security. Subse- 
quently a judgment creditor of A 
levied execution on the cotton and 
sold it. Who is entitled to posses- 
sion of the cotton? 


srown put his horse to board 
with Hale, a liveryman. Before 
doing so he had sold it by bill of 
sale to Martin, but had refused to 
deliver, alleging fraud. Martin 
demanded the horse from the liv- 
eryman, who delivered it to him 
against Brown’s protest. Is the liv- 
eryman liable to Brown? 

What is the meaning of the term 
“Right of stoppage in transitu?” 
Give an illustration. 

A owed a foreman of his mill 
$500 back salary. Without paying 
him A sold the mill and milling 
business to X, the latter agreeing 
as part of the consideration of the 
sale “to pay all debts which A has 
incurred and now owes in his busi- 
ness.” The foreman sued X for 
the $500 above mentioned. Can 
he recover? 

A creditor to whom $500 was 
due (as admitted by the debtor) 
agreed verbally with the debtor to 
take $450 in full payment of the 
debt. The latter sum was there- 
upon paid, and afterwards the cred- 
itor brought suit for the balance, 
£50. Can he recover? 

A judgment being taken against 
a partner for his individual debt and 
an execution sale thereon being 
made of his interest in the part- 
nership property: (1) What is the 
effect of the sale upon the part- 
nership? (2) What rights are ac- 
quired by the purchaser against the 
cther partners, and how may they 
be enforced? 

Smith authorized his agent, 
Brown, who had custody of his 
(Smith’s) horse, to sell it for $200. 
Afterwards Smith wrote Brown a 
letter asking a loan of $100 and 
saying, “Sell the herse as scon as 
you can and reimburse yourself 
from the proceeds of sale.” Brown 
loaned the $100 as requested. 
Smith died. Does his death re- 
voke the agent’s authority? 
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A made the following note: 
“For value received 1 promise to 
pay B or order $100 when C is 
twenty-one years of age.” Is this 
a negotiable promissory note? 

A entered B’s land to gather 
apples fallen thereon by action of 
the wind from trees on his (A’s) 
land. Can B maintain a_ suit 
against A for trespass? 

H placed his horse with B to 
pasture and agreed that the horse 
should remain in B’s possession 
until his keep was paid. On an 
execution against H a constable 
took the horse, notwithstanding 
B’s claim of a lien for his keep. 
B brought an action of trespass 
against the constable. Can he re- 
cover? 

Is a person locating himself in 
the neighborhood of a nuisance 
precluded from recovering damages 
from the maintainer of it on the 
ground that he had notice of the 
nuisance when he located near it? 

In New Jersey, may a husband 
or wife contract with or sue the 
other? 

What is the effect of a decree in 
Chancery directing the conveyance 
of land, if the decree be not com- 
plied with? 

A conveyed to B a lot of land 
upon a contemporaneous written 
agreement that B should pay to 
A during his life $6 per year, and 
in case of general debility and sick- 
ness of A that B should personally 
nurse and tend him. A filed a bill 
in equity, alleging that general 
debility and sickness had over- 
taken him and that B refused to 
nurse and tend him, and prayed 
that B be specifically decreed to do 
so. Is A entitled to such a decree? 

A, by will, gave some of his 
property to C, and by the same will 
gave to B property belonging to 
C. What are C’s rights? 

What are the requisites of a valid 
will in New Jersey? 


What debts of a decedent have 
preference in the distribution of his 
estate? 

Action on a bond conditioned to 
abide by an award, provided that 
the same was made and delivered 
to the parties in writing by a 
specified day. Plea, that no award 
was made nor was an award deliv- 
ered in writing by the day specified. 
Is the plea good? 

(a) On a demurrer to a pleading 
in an action at law, may any plead- 
ing other than that demurred to be 
attacked? (b) On a motion to 
strike out a pleading in a suit at 
law, can objection be made to any 
pleading other than that which is 
sought to be stricken out? 

In what cases may an action be 
begun by attachment? 

Under what circumstances may 
an action be begun by capias? 

Action by an administrator for 
damages for negligence which re- 
sulted in the death of plaintiff's 
intestate. The deceased, after the 
eccident and after all hope of re- 
covery had gone, made declarations 
as to the manner of his hurt. These 
declarations are offered by the 
plaintiff. Are they relevant? 

A sold lands to B for $5,000. 
A claims that $1,000 of the pur- 
chase money remains unpaid, and 
brings suit for its recovery. In 
the action B produces the deed. 
This contains an acknowledgment 
of the receipt of $5,000. A offers 
to show that notwithstanding this 
recital but $4,000 was paid to him 
and that $1,000 still remains due. 
Should testimony to this effect be 
received? 

An executor united in one bill 
in equity for account transactions 
had by himself individually with 
the defendant, and transactions of 
his testator with defendant. [s this 
bill open to objection? 

A bill in equity brought to re- 
deem stock pledged as collateral 
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security stated that the debt had 
been paid and that the defendant 
refused to re-deliver the stock, and 
prayed (1) for a re-delivery of the 
stock, or (2) that the defendant, if 
he had disposed of the stock, ac- 
count for its full value. Is this 
prayer for alternative relief objec- 
tionable? 

If a trustee is guilty of malfea- 
sance affecting all the cestuis que 
trust, and one of them desires to 
institute an action on that account, 
what course should such cestui 
take if others of the cestuis refuse 
to join in the action? 

How may an objection be taken 
for want of necessary parties to an 
action in equity? (a) Where it is 
apparent upon the face of the bill 
that additional parties should be 
before the court. (b) Where that 
fact does not appear upon the face 
of the bill. 


COUNSELORS’ QUESTIONS. 


What courts are established by 


the Constitution of the United 
States? 

A state, to raise revenue, enacted 
a statute providing that a tax of 
$25 be levied and collected upon 
certain merchandise shipped out of 
the state. The owner of such mer- 
chandise shipped it from that state 
to England. Can the tax be legally 
collected from him? 

(1) How was the constitutional 
rule in respect to “impairing the 
obligation of contracts” applied in 
the Dartmouth College case? (2) 
Why is that rule not applied to 
municipal corporations? 

The state legislature, by a gen- 
eral act, authorized all cities own- 
ing public water works to levy a 
tax of $1 upon every lot of a stated 
size fronting on a street in which 
the city’s water pipes were laid, the 
tax to be used for the maintenance 
of the city’s public water supply. 
The tax is levied upon certain va- 


cant lots situated as above stated, 
but on which no water is used. As 
to those lots, what provision of the 
state’s constitution does the statute 
violate? 

Distinguish generally the ‘‘po- 
lice power” of a state from its right 
of eminent domain. 

What is an incorporeal heredita- 
ment? Give an illustration. 

A deed conveyed land to a rail- 
way corporation, habendum to it 
“and its successors and assigns so 
long only as said land shall be used 
for railway purposes.” What kind 
of an estate was conveyed by that 
deed? 

A conveyance of land was made 
to “John Brown and Ann, his 
wife,” habendum to them, “their 
heirs and assigns forever.” A judg- 
ment creditor of the husband levied 
upon and sold the husband's in- 
terest in the land upon an execu- 
tion. Afterwards the husband died, 
the wife surviving him. To whom 
does the land belong? 

Title to land being vested in a 
husband and wife as tenants in 
common, each of them executed 
and delivered a separate deed of 
conveyance for his and her respec- 
tive interest in the land. Neither 
deed was acknowledged by the 
grantor. (1) Are both deeds valid? 
(2) What is the effect upon each 
deed of omitting the acknowledg- 
ment? 

A, being the mortgagee of land, 
sold and delivered the bond and 
mortgage to X, receiving full value 
for the same. He did not make 
any written assignment, the trans- 
action being verbal only. Is it a 
good assignment? 

A made a bond and mortgage to 
B to secure $1,000 borrowed 
money. He paid $800 of that 
amount, and, having become in- 
debted to B on another account, 
agreed that the mortgage should 
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stand as security also for this last 
indebtedness. Subsequently C re- 
covered a judgment against A for 
$500, and on the foreclosure by B 
of the mortgage C claimed that, as 
against his judgment,there was but 
$200 of principal due upon the 
mortgage. Was he right in his con- 
tention? 

S purchased by parol standing 
timber with the right to sever and 
remove it. b, without the author- 
ity of S or of the owner of the land, 
cut down and carted the trees away. 
S sued Bb therefor in trespass. 
Should he recover? 

A, one of the firm of A, B & C, 
assigned to D a claim for damages 
which the firm had against F for 
non-performance of his contract 
with the firm. D brought suit upon 
the claim against F, who defended 
on the ground that the claim was 
not transferred to D by the firm. 
Is the defense a valid one? 

A contracted with a_ railroad 
company to build its road. He af- 
terwards entered into a _ written 
agreement with D by which he 
agreed to pay D one-third of the 
net profits of the contract in com- 
pensation for D’s services in pro- 
curing it and for his services in the 
construction of the railroad.  C, 
who laid the track, not being paid, 
brought suit against A and D, 
claiming that as to him D was a 
partner of A. Can C recover 
against D? 

Distinguish between public, 
quasi-public and private corpora- 
tions. 

A corporation executed a valid 
mortgage on its real estate and af- 
terwards was decreed insolvent. 
An employee of the company who 
rendered it services within two 
months prior to the institution of 
the insolvency proceedings, and 
who was unpaid, claims that. under 
the section of the New Jersey cor- 


poration act giving such employees 
a prior lien upon the assets of the 
company, his wages had priority 
over the mortgage in the fund 
created by the foreclosure thereof. 
Is his claim a good one? 

What liability do directors of a 
corporation incur who declare a 
dividend in excess of the net profits 
of the company, and how may 
those directors who dissented from 
the resolution declaring the divi- 
dend, or who were absent from the 
meeting, exonerate themselves? 

I’ gave his promissory note to 
B, who endorsed it to C. The note, 
not being paid when due, was duly 
protested. [I*, being pressed Ly C, 
the holder of the note, for payment, 
promised, if given five weeks’ titie, 
he would pay the note in full, to 
which C assented. The note not 
being paid at the end of that time, 
C brought suit against B, the en- 
dorser, who ‘defended upon the 
ground that the giving of time to 
the maker of the note by C re- 
leased him. Is the defense a good 
one? 

(a) A testator bequeathed $1,006 
to B, who is not a relative. When 
will interest begin to run upon this 
legacy? (b) When would it begin 
to run if the legatee was the testa- 
tor’s child? 

Under a will containing a gen- 
eral residuary clause to whom does 
a lapsed devise go and to whom 
does a lapsed legacy go? Give the 
rule at common law and under the 
New Jersey statute. 

What are the elements of thie 
crime of obtaining goods under 
false pretenses? 

X leaves part of his goods with 
his servant and part with a bailee 
Both appropriate the goods. Are 
both or either guilty of larceny? 

A contracted to purchase lands, 
situate in New York, from B. Both 
A and B resided in New Jersey. 
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B brought an action for specific 
performance against A in New Jer- 
sey. Can this action be maintained? 

A stockholder in The Fair Asso- 
ciation filed a bill in equity to re- 
strain the association and its offi- 
cers from permitting gamblers to 
congregate and ply their vocation 
on the grounds of the company 
during its annual exhibition. Can 
he maintain this bill? 

A, an actress of prominence, con- 
tracted with B, in consideration of 
$4,000 paid by him, to perform at 
the latter’s theatre in Trenton, 
daily (except Sundays) during the 
month of May. On May 15 A, 
without justification, refused fur- 
ther to appear at 6’s theatre, and 
contracted with C to appear at the 
latter's theatre in the same city for 
the remainder of the month. Bb 
seeks to restrain A’s appearance 
at any theatre other than his own 
during the period of the contract. 
Will he succeed? 


What effect, if any, has a com- 
plainant’s voluntary dismissai of a 
bill in equity upon a cross-bill filed 
by defendant? 

(a) Will a demurrer lie te a plea 


in equity? (b) If not, what course 
will a complainant take who de- 
sires to raise question concerning 
the sufficiency of the plea? 

Is it true that questions of fact 
are exclusively for the jury and 
questions of law exclusively for the 
court? 

In an action for damages sus- 
tained by plaintiff through a fall 
into an unprotected areaway lead- 
ing from the sidewalk to a cellar, 
the defendant offered to show that 
10,000 persons annually passed the 
areaway in safety. Should testi- 
mony to this effect be received? 

On the trial of X ona charge of 
burglary the prosecuting officer, 
against the objection and exception 
of defendant, was permitted to in- 
troduce evidence that the defend- 


ant’s reputation for honesty was 
bad just prior to the commission of 
the alleged burglary. Was the ex- 
ception well taken? 


GOVERNOR MURPHY’S GREAT 
LOSB. 


There is universal sympathy with 
Governor Murphy in his sudden 
bereavement caused by the death 
of his beloved wife, on February 
i), from apoplexy. Mrs. Murphy 
was a most estimable woman, who, 
notwithstanding the fact that she 
led a quiet life almost entirely aloof 
from society and official functions, 
was the centre of admiration of a 
large circle of friends. In works 
of charity and mercy, she was pre- 
eminent. The domestic relations 
of Mrs. Murphy and her distin- 
guished husband were of the most 
beautiful character, and this su- 
preme affliction leaves him a sorely 
stricken man. 


UNIVERSAL CONGRESS. 


There is to be a Universal Con- 
gress of lawyers and jurists at the 
St. Louis Exposition, under the 
auspices of the Exposition author- 
ities and with the co-operation of 
the American Bar Association. 

The Congress will be held on 
September 28-30, 1904, and wiil be 
composed of, first, delegates named 
for the governments of the world; 
second, delegates from the Bar As- 
sociation of the United States and 
of other nations; third, delegates 
from law colleges; and _ fourth, 
“such eminent judges, jurists and 
lawyers as may be specially ap- 
pointed as delegates.” 

It is gratifying to know that 
President Roosevelt has appointed 
from the last-named class Hon. 
John W. Griggs and Mr. Edward 
©. Keasbey from _ New Jersey. 

The object of the Congress is to 
consider the history and efficacy 
of the various systems of jurispru- 
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dence, questions of international, 
municipal and maritime law, etc., 
and generally to exchange views on 
principles and methods of jurispru- 
dence. 

A NEW JERSEY SOLOMON. 





Magistrate Jermon once spent a 
summer in a little towa in South 
Jersey and made the acquaintance 
of a justice of the peace who held 
more offices than Pooh Bah him- 
self. ‘‘He was,” says Jermon, ac- 
cording to the Philadelphia 
“Press,” “a notary public, a store- 
keeper, superintendent of the Sun- 
day-school, a lay preacher, post- 
master, coroner, a farmer and a few 
more things that I can’t recall now. 
He was a shrewd old fellow, as 9 
decision in a case that | heard will 
go to show. Two farmers had a 
dispute about the ownership of 
some poultry, and each pleaded his 
own case. Each side had an equal 
number of witnesses, and there was 
some tall swearing done all around. 
If | had been sitting on the case I 
should have given it up as a bad 
job, or sent it to court for trial. But 
that’s just what he didn’t do. 

“| forgot to state that in addi- 
tion to all his other functions he 
was his own constable. The hens 
were in court in a coop, and he or- 
dered that the constable should 
take the coop to the roadway op- 
posite the farms of the litigants and 
turn the creatures loose. And he 
did the job himself and got his fee 
for doing it. The hens settled the 
case themselves by going directly 
to one of the farms, and the justice 
declared that they knew their way 
home, and gave judgment accord- 
ingly.” 

GOVERNOR’S APPOINTMENTS. 


Governor Murphy has reap- 
pointed Judge Joseph H. Gaskill, 
of Mount Holly, for his third term 
as resident judge of Burlington 


county; Judge Thomas W. Trench- 
ard, Bridgeton, for Cumberland 
county, and Mr. J. Hampton Fith- 
ian, of Bridgeton, as Prosecutor of 
the Pleas of Cumberland county. 
Mr. Nelson Y. Dungan, of Somer- 
ville, has been made one of the 
managers of the State Home for 
Epileptics. 

For prosecutor of Essex county 
he has appointed Mr. Henry 
Young, of Newark, to succeed Mr, 
Chandler W. Riker, and Mr. 
Thomas L. Raymond, of Newark, 
succeeds Mr. Elwood C. Harris as 
District court judge in Newark. 

Mr. Eckard P. Budd, of the 
Mount Holly Bar, will serve as one 
of the State Board of Assessors for 
the term of four years. 


A LAWYER’S $50,000 BALARY. 


Edward M. Shepard leaves a 
place with the Rapid Transit Com- 
mission, paying $10,000 a year, to 
become one of the Pennsylvania 
Railroad’s counsel at a salary re- 
puted to be five times that amount, 
or equal to that of the President of 
the United States. What was for- 
merly a minor branch of the pro- 
fession, that of commercial law, by 
its development into corporation 
practice has become the most prof- 
itable line of legal pursuit, if not 
the one most conducing to national 
fame. 

With this evolution has come a 
change of manner and method in 
the lawyer no less marked. Rhet- 
oric and oratorical accomplish- 
ments are subordinated to a dis- 
passionate statement of the law in 
the case and a skilful citation of 
precedent. All warmth is left for 
the criminal lawyer, pathos is rele- 
gated to country court rooms and 
wit is retained merely for its saving 
grace. A plea is carefully shorn of 
its “phrases,” and the arts on which 
a Webster or a Rufus Choate re- 
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lied are disused as likely to preju- 
dice rather than convince. 

None of this corporation plead- 
ing gets into the schoolbooks for 
recital by the budding orator, As 
literary composition it has features 
of the commonplace. but that it 
is financially remunerative beyond 
all other forms of practice admits 
of no doubt. And from the cor- 
poration point of view, the large 
fees are regarded as not excessive 
for safeguarding of business inter- 
ests literally colossal—New York 
World. 


OBITUARIES. 


MR. JOHN 8S. VOORHEES. 


Mr. John S. Voorhees, of New 
brunswick, Prosecutor of the Pleas 
ior Middlesex county, died imstatt- 
ly from apoplexy at his home on 
March 2, shortly after having 
walked from his office. He was 
born in Franklin Park in 1856, and 
was educated at the Rutgers Col- 
lege Grammar School, New Bruns- 
wick, and graduated from Rutgers 
College in 1876. In 1879 he re- 
ceived the degree of A. M. from 
that institution. He read law in 
Mount Holly with his uncle, I*red- 
erick Voorhees, and was admitted 
to the New Jersey Lar at the June 
term, 1879, and as counsellor in 
isxz. Shortly after his admission 
to the Bar he settled in New 
runswick, soon acquiring a large 
and important practice, and becom- 
ing identified with many New 
runswick enterprises. In 1892 
he formed a_ partnership with 
Theodore B. Booraem and Edward 
W. Hicks, and on the withdrawal 
of Mr. Hicks in 1894 the firm was 
Voorhees & Booraem, 

In 1896 Mr. Voorhees was ap- 
pointed Prosecutor of the Pleas 
by Governor Griggs, and was re- 
appointed in 1901 by Governor 


Voorhees, who was a member of 
the class of 1876 at Rutgers. Judge 
Peter Voorhees, of Camden, is a 
brother surviving the Prosecutor, 

Mr. Voorhees was counsel for 
numerous corporations, a director 
of the People’s Bank and a trustee 
for several charitable institutions 
in New Brunswick. He kept in 
close touch with the aifairs of his 
alma mater, and was for years an 
active worker in the Second Re- 
formed Church. [Ie was a man of 
the highest character and had hosts 
of friends in New Brunswick and 
the surrounding country. 

At the funeral services, held at 
the Second Reformed Church on 
March 5, hundreds were present. 
The Rutgers College faculty and 
students were represented by large 
delegations, as were also the Mid- 
clesex County Bar Association and 
the several banking and public in- 
stitutions with which the deceased 
was connected. Dr. M. P. Hutton 
conducted the services, assisted by 
the Rev. F. S. Schenck, of the 
Theological Seminary. 

The honorary pall-bearers were 
Justice J. Franklin Fort, Mr. Wil- 
lard P. Voorhees, New Brunswick; 
Mr. George A. Strong, Plainfield; 
Prosecutor Nelson Y. Dungan, 
Somerville; Prof. Louis Bevier, 
Rutgers College, and the Rev. J. 
Preston Searle, President of the 
Theological Seminary. 

MR. LEWIS VAN BLARCOM. 

Captain Lewis Van Blarcom 
died at Newton February 20, from 
paralysis. He was born at Sparta 
on July 19, 18385. In 1856 he be- 
gan his legal studies at Hamburg, 
and the next vear studied with Mr. 
John Linn, at Newton. In August, 
1862, he enlisted as first lieutenant 
in Company D, 15th Regiment, N. 
J. Volunteers. He was wounded 
and captured at the battle of 
Spottsylvania, lost his left leg, and 
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was confined in Libby Prison from 
May 19 to September 12. He re- 
ceived his discharge, with rank of 
captain. Returning to Newton, he 
resumed his studies, and was ad- 
mitted as attorney in June, 1865, 
and as counsellor in 1868. He was 
for a time in partnership with Jos- 
eph Coult, now of the Newark Bar. 
Captain Van Blarcom served five 
years as Prosecutor of the Pleas 
and for two years as a Chosen 
Freeholder. He was active in Re- 
publican politics up to two years 
ago, when failing health caused 
his to cease all activities. He leaves 
a widow, two sons and a daughter. 





BOOK NOTICES. 


AMERICAN NEGLIGENCE 
REPORTS, Current Series. The 
Current Negligence Cases de- 
cided in the Federal Courts of 
the United States, the Courts of 
Last Resort of all the States and 
Territories, and selections from 
the Intermediate Courts, to- 
gether with notes of English 
cases and annotations. Edited 
by John M. Gardner, of the New 
York Bar. Volume 14. Remick 
& Schilling, Law Book Publish- 
ers. New York City. 

Mr. Gardner’s work is excellent 
in this volume, as indeed in all the 
volumes of this series. 

Under the published cases the 
editor has grouped his notes and 
disquisitions, and in some instances 
has given us a digest in which all 
that is relevant is brought together 
into a convenient compass for the 
practitioner, without his being put 
to the trouble of hunting for him- 
self and possibly missing something 
material after all. 

There are several notes in this 
volume of more than usual interest. 
Mr. Alfred J. Hook, of the Law 
Library in Brooklyn, N. Y., con- 
tributes notes on “alighting and 


boarding” cases; Mr, S. H. Wan- 
dell, notes on “flying switches” 
cases; Mr. Charles I. Wilson con- 
tributes a note of recent cases of 
“injuries to persons from fright- 
ened horses;’ and Mr. Walter J. 
Eagle, a note on the rule of “re- 
spondeat superior.” Other cases of 
special interest are those on lia- 
bility of proprietor of public ve- 
hicle, liability of master for injury 
from act of servant who deviated 
from employment, recent cases 
from fire set by locomotives, and 
recent cases from failure to deliver 
telegrams. 

HAND BOOK OF THE LAW 
of Wills by George F. Gardner, 
Professor of Law in the Boston 
University School of Law. West 
Publishing Company, Law Book 
Publishers. St. Paul, Muinn., 
1903. 

The author has arranged the text 
of this work ‘upon the now well- 
known plan of the Horn Book 
Series, of which series this is the 
latest issue. 

The topics are classified under 
headings which experience has 
proved to be convenient, and the 
volume ends with an alphabetical 
list of cases cited, and an Index. 

Mr. Gardner has with great 
learning and indefatigable industry 
labored to embody and express 
clearly the law of wills, together 
with a general discussion of their 
probate. So concise is his method 
that the author has succeeded in 
covering the entire range of the 
subject in little more than six 
hundred pages. He does not at- 
tempt to compete with the volum- 
inous detail of the special treatises, 
but the work is clear, well arranged 
and practical, and will be of much 
service to the profession. 

The different topics and chapters 
are fully annotated, and the book 
as a whole is excellent. 
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